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Australian Vaccination Network Inc,  
response to UDRP complaint. 

 
1. Parties issuing Complaint. 
 5 
a. The owner of the domain, skeptics.com.au, NSW Association Y0133609, “Australian Skeptics Inc” and 

publisher of the magazine “the Skeptic”, has just 16 (sixteen) members, one full-time staff and a yearly 
turnover of $120,000. 

 
A copy of the Association's official 2011 return is at: 10 
https://docs.google.com/open?id=0B1GLdfqdwpNQQ3c4aGRpNnZweTA 

 
b. The website, skeptics.com.au, states definitively, and on multiple web pages, that NSW Association 

Y0133609 is independent of all other associations named “Skeptic”, including VIC Association A0026705U, 
“Australian Skeptics (Victorian Branch) Inc”. 15 
Specifically, the website makes plain there are no “branches” and no co-ordinating or super-body to which 
related associations might belong. 
“State branches” were mentioned in the magazine until the end of 1996. After that time, the terminology 
changed to “groups”. 

 20 
c. If NSW Association Y0133609 and VIC Association A0026705U wish to assert a special relationship, this 

relationship must extend at a minimum to the other 6 registered Associations mentioned on their website. 
If they wish to assert a common interest, then they must surely be joined by all “related” Associations they’ve 
named on their website. 
 25 
The assertion they are related or joined entities is counter-factual to their independent registrations, the lack 
of a common naming scheme, and the strong repudiation in all their publications and websites of any 
“branch” structure or that the Associations are other than “independent”. i.e. fully autonomous, separate 
entities. 

 30 
d. No arguments are presented as to the standing of either party to make this claim nor why they should be 

joined in any action. 
 
e. Trademarks, and hence Common Law marks, have a single registered owner.  Only the single entity owning 

the trademark, can make a claim in relation to its infringement.  35 
 
f. In Annex 1 of the complaint, the Complainants make the following statement: 
 
a website for the organisations that collectively use the AUSTRALIAN SKEPTICS mark 
 40 
This categorically informs us that the Complainants do not  consider the Trademark to be owned by either a 
single entity nor by either or both Complainants. The Complainants, by their own assertion in their submission, 
are jointly and severally not at liberty to claim exclusive use of the “mark” and hence are not in a position to 
enforce or stipulate its usage.  They do not own the mark they are claiming is infringed. 
 45 
Additionally, nowhere do the Complainants describe how the “mark” is licensed for use. 
Later in this response we demonstrate that, for the last 5 years, NSW Association Y0133609 has published a 
test, or criteria, of scepticism, that the Respondent and their websites meet. 
 
g. The domain skeptics.com.au is not a shared resource as one might expect with an organisation that has a 50 

branch structure, or other close working relationship. Use of this domain is exclusive to NSW Association 
Y0133609. In nearly fifteen years of its existence it has not been structured to reflect subdomains for each 
participating branch, or state/locality group. If there were any formal branch structure, one would expect to 
find subdomains (e.g. vic.skeptics.com.au). This indicates no working relationship, at the domain level, 
between the parties cooperating in this complaint, or between them and the broader range of groups in 55 
Australia who identify as "sceptics" or "skeptics" and have an internet domain presence. 

 
h. In light of the complex background and constantly changing claims of the organisation, its membership and 

structure, the issue of the legitimate owner of any trademark infringed and whether the owner is the 
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Complainant in this action, needs to be established before this action can be started to give the Respondent 60 
certainty that other complaints cannot be launched on the same basis. After this complaint was received by 
the Respondent, a preliminary query was sent to the Complainants seeking clarification on these issues. To 
date, neither a clarification nor a response has been received. 

 
2. Common arguments relied upon in individual answers 65 
 
a. No Trademark. 

i. In the nearly 30 years since it was established, NSW Association Y0133609 has failed to register 
a Trademark. Its Committee would appear to have the means, staff and knowledge to do so if members 
thought a Trademark might be of value or that one might be granted. 70 
 

ii. Registering “Word Trademarks” in Australia has a very high bar set. Marks which represent generic 
words, geographic regions, or names or descriptive terms used by other traders, are not allowed.  It is 
all but certain the term claimed as a mark could not be Trademarked as it is far too broad. 
• Below are the results of a trademark search. None have been granted in Australia for either of the 75 

words “Skeptic” or “Sceptic”. 
 

iii. The logo of the magazine, “the Skeptic”, could probably be granted an image trademark, and this is 
normal good practice in publishing, but NSW Association Y0133609 has failed to trademark this 
image. 80 

This further reinforces the view that the Complainants place little value on intellectual property 
protections. 

 
iv. On this basis, failure of the Complainants to register any Trademarks, the complaint should be 

summarily dismissed. 85 
 
b. No effect on Trade or Commerce. 
NSW Association Y0133609 is registered under the rules of the NSW Associations Incorporation Act 2009.  This 
Act explicitly states that associations are not vehicles for trade or commerce, especially with the general public: 
http://www.legislation.nsw.gov.au/sessionalview/sessional/act/2009-7.pdf 90 
 
3. Objects of Act 
The objects of this Act are: 

(b) to establish a scheme for the registration of associations that are constituted for the purpose of engaging 
in small-scale, non-profit and non-commercial activities, ... 95 

 
 
In a detailed FAQ on the responsible Departmental website: 
http://www.fairtrading.nsw.gov.au/Cooperatives_and_associations/Incorporating_an_association/Com

mercial_activites_and_monetary_gain.html 100 
 

Organisations engaged in commercial activities are not eligible for incorporation under the Act. 
 
Organisations that wish to trade or engage in commerce are required to register as a “Company limited by 

Guarantee” (not with shareholders as with a Pty Ltd or Public company).  These are nationally registered 105 
with ASIC (Australian Securities and Investments Commission). 

 
NSW Association Y0133609 would be aware of the existence of such a structure as it created one to administer 

the “Whalley Bequest” of $1.4M: ACN 088 875 772, “The Australian Skeptics Science and Education 
Foundation Limited”. 110 

 
With just 16 (sixteen) members, NSW Association Y0133609 cannot claim interference with trade or commerce 

within its membership, the only group with whom it should be engaging in trade and commerce with. 
 
Based on the current legislation which prevents the Complainants from undertaking trade or commerce with the 115 

general public, the complaint should be summarily dismissed. 
 
 
c. No goods or services affected. 
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i. Critical to Trademark registration is the international system of 45 classes of goods and services.  120 
However, only a list of specified items claimed, rather than the whole class, will be covered by the 
Trademark. This list was not provided in the Complaint. 

http://www.ipaustralia.gov.au/get-the-right-ip/trade-marks/apply-for-a-trade-mark/classes-
of-goods-and-services/ 

Annex 1 provides the following claimed goods or services:  125 
i. A Quarterly Magazine named “the Skeptic”. 
ii. National Conventions  
iii. Public events 
iv. Sponsorship and participation in community events 
v. Books, CD’s, DVD’s. 130 
vi. The member website. 
vii. “Other Merchandise”, including mugs, pens, magnets, and badges. 

Goods that are not sold, but given away, such as those included in a convention “kit”, are not covered by 
Trademark as they are incidental to the normal course of business. 
 135 

ii. The Respondent does not sell any of the claimed goods or services, and it should be noted that the 
Complainants have not accused the Respondent of selling any claimed goods or services. As this is a 
service common to all organisations of this type, a trademark would not be granted. The complaint 
should be summarily dismissed. 
 140 

iii. The Respondent, as a Charity Authority holder, is permitted to engage in commerce with the public. 
This involves a level of financial accountability/scrutiny that the Complainants have presumably found 
prohibitive. However the Respondent's activities in this area do not overlap with those of the 
Complainants. The complaint should be summarily dismissed. 

 145 
iv. Goods and services claimed are internal or incidental to their business. 

 
The Objects of NSW Association Y0133609 from: http://www.skeptics.com.au/about/our-aims/ 
 
The aims of Australian Skeptics are: 150 
 

• To investigate claims of pseudoscientific, paranormal and similarly anomalous phenomena from 
a responsible, scientific point of view. 

• To publicise the results of these investigations and, where appropriate, to draw attention to the 
possibility of natural and ordinary explanations of such phenomena. 155 

• To accept explanations and hypotheses about paranormal occurrences only after goo evidence 
has been adduced, which directly or indirectly supports such hypotheses. 

• To encourage Australians and the Australian news media to adopt a critical attitude towards 
paranormal claims and to understand that to introduce or to entertain a hypothesis does not 
constitute confirmation or proof of that hypothesis. 160 

• To stimulate inquiry and the quest for truth, wherever it leads. 
 
None of the goods and services claimed are provided professionally to other businesses or the public. They are 
instead incidental to achieving the purposes listed in their Association Objects, or internal to their operations. 
 165 
These goods and services cannot be Trademarked.  If that were attempted, they would be subject to “non-use” 
revocation because the services are only consumed internally, not sold.  For example, the Complainants may 
run their own Convention, but do not run conventions for others, as would be required to gain a trademark on 
that service. 
 170 
The only way the Complainants can demonstrate that they do indeed have a registrable trademark is to attempt 
its registration. In the event they are successful, they can then resubmit their complaint. Only then will the 
Complainants have established that a legitimate Trademark has been infringed. Without a registered Trademark, 
the complaint should be summarily dismissed. 
 175 
3.Responses to individual claims 
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NSW Association Y0133609 owns “skeptics.com.au” and is a very small, independent Association with 16 
members, nothing more. It and VIC Association A0026705U has no branch structure and no formal or informal 
structure or relationship with other registered or unregistered associations in Australia. Neither of the 180 
Complainants has offered any explanation whatsoever of their relationship, despite being asked to clarify the 
same in earlier correspondence.  The only point of association seems to be random: people who subscribe to 
the magazine, “the Skeptic”, and/or also happen to be members of one or more other associations that identify 
as “Skeptics”. 
 185 
The Editor and committee of the small NSW Association Y0133609, in the magazine and on the website, are 
very careful to use language which maintains the difference between subscribers (to the magazine) and 
members (NSW Association Y0133609).  This has been a feature of the operation since it was incorporated and 
a long-standing source of contention within the other Associations. 
 190 
Anyone visiting the Respondent's website will be spared confusion with NSW Association Y0133609 in three 
ways: 

• logo 
• the name: "The REAL Australian Sceptics" 
• Sceptic-with-a-C not a K. 195 

 
Searches 
Result of Trademark search. 
 
http://pericles.ipaustralia.gov.au/atmoss/Falcon.Result 200 
Your search request retrieved 0 matches. Criteria Used: Words: 
skeptic(Part word); Status : Pending and Registered; 
 
Your search request retrieved 0 matches. Criteria Used: Words: 
sceptic(Part word); Status : Pending and Registered; 205 
 
There are many entities registered by ASIC and the 8 State/Territory Association or Business Names Registries 
that include either spelling of “skeptic” or “sceptic”. 
 
NSW Association Y0133609 is not recognised by the authorities as having any right over the word “Sceptic” or 210 
“Skeptic” in any trademark or in the name of any business, association or company in Australia, nor do the 
authorities view either form of the word as special, restricted use or reserved. 
 
Results of Business Names searches: 
 215 
ABR (Australian Business Register): 
http://abr.business.gov.au/SearchByName.aspx?SearchText=sceptic 
 
Your search for sceptic found 19 matches. Results are listed below sorted by relevance. 
 220 
http://abr.business.gov.au/SearchByName.aspx?SearchText=skeptic 
 
Your search for skeptic found 13 matches. Results are listed below sorted by relevance. 
 
ASIC (Australian Securities and Investments Commission): 225 
https://connectonline.asic.gov.au/RegistrySearch/faces/landing/SearchRegisters.jspx?_adf.ctrl-

state=n6zqdxpsm_22 
 
11 results found for "skeptic" 
7 results found for "sceptic" 230 
3 results found for "australian skeptics" 
 
 
 
 235 
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Responses: 
 
3A 240 
This Complaint is based on the following factual and legal grounds: UDRP Rule 3(b)(ix). 
 
[a.] The domain names are identical or confusingly similar to a trademark or service mark in which the 
Complainants have rights. UDRP Rule 3(b)(ix)(1); UDRP Policy ¶ 4(a)(i). 
 245 
• There is no registered trademark to base a claim on. 
• The attributes of the Common Law mark asserted are vague and imprecise and insufficient to grant a 

Trademark. 
• Trademarks have a single owner, two Complainants cannot claim ownership as a cause of action. 
• NSW Association Y0133609 and VIC Association A0026705U are not related bodies as might be inferred from 250 

their submission, nor have they established they own, or have rights to, the Trademark claimed, nor have 
standing to take this action. 

 
3B 
[b.] The Respondent (domain-name holder) should be considered as having no rights or legitimate 255 
interests in respect of the domain names that are the subject of the complaint. UDRP Rule 3(b)(ix)(2); 
UDRP Policy ¶ 4(a)(ii). 
 
• NSW Association Y0133609 and VIC Association A0026705U do not make a case they have rights over 

anything but their full registered Association names. 260 
• On their website, NSW Association Y0133609 repeatedly makes the case that "groups are independent". I.e. 

there is no structure or cohesion between the various self-styled groups of “Skeptics”. 
Hence they cannot claim any authority in designating which Associations or groups can, and cannot, self-
describe as “Sceptics” or “Skeptics”. 

 265 
The closest NSW Association Y0133609 come to a definition of the word "skeptic" or "sceptic" is this boilerplate 
in every magazine issue after 2008, on the subscription/payment page: 
 
Are you skeptical? 
Skeptics think critically where there is doubt. 270 
The Skeptic promotes skepticism, reason, science, education, critical thinking and common sense. 
 
Skeptics analyse claims. 
The Skeptic investigates paranormal and pseudoscience beliefs and practices from a rational and 

scientific perspective. 275 
 
Skeptics are open-minded. 
But not so open that our brains fall out! An open mind is not an empty head. 
 
Skeptics seek the evidence. 280 
The Skeptic publishes findings that are sometimes humorous, often sobering and always fascinating. 
An informative and factual resource for the public and media. 
 
Under this definition, the Respondent website quite clearly conforms to this published definition. 
 285 
 
(i.) Whether, before any notice to the Respondent of the dispute, Respondent’s use of, or 
demonstrable preparations to use, the domain name or a name corresponding to the domain name is 
in connection with a bona fide offering of goods or services; or 
 290 
• We do not use this site for any form of trade or commerce, only information and discussion 
• No other notice was received.  The DNS dispute action is the only attempt to address this matter by NSW 

Association Y0133609. 
 
 295 
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(ii.) Whether Respondent (as an individual, business, or other organization) has been commonly known 
by the domain name, even if Respondent has not acquired trademark or service mark rights; or 
 
• Website content of the Respondent's domains complies with the definition of ”sceptical” published by NSW 

Association Y0133609, above. 300 
• NSW Association Y0133609 has never publicly defended it's name, nor placed restrictions on its use. 
 
(iii.) Whether Respondent is making a legitimate noncommercial or fair use of the domain name, 
without intent for commercial gain to misleadingly divert consumers or to tarnish the trademark or 
service mark at issue. 305 
 
• No Trademark is registered, hence there is nothing to infringe. 
• NSW Association Y0133609 appears to place little value on any of its intellectual property, as evidenced by its 

failure to register even the Image Trademark of its flagship publication, “the Skeptic”. 
• The Complainants, as a registered association, are not permitted to engage in substantial or general trade or 310 

commerce with the public for the purpose of profit. Their activities are severely curtailed by their governing Act 
to activities such as conferences and events promoting the associations and their objects. Hence there can be 
no “consumers”  who can be be misled apart from the members of their own Association, who number 16. 

• As asserted above, the whole website content of the Respondent complies with the definition, published for 
many years by the Complainants, of “sceptical”. 315 

 
 
[c.] The domain names should be considered as having been registered and being used in bad faith. 
UDRP Rule 3(b)(ix)(3); UDRP Policy ¶ 4(a)(iii). 
 320 
• The Respondent website complies with only published criteria of "sceptical" published by NSW Association 

Y0133609. It is, by the Complainants' own definition, acting in good faith. 
 
(i.) Whether there are circumstances indicating that Respondent has registered or has acquired the 
domain name primarily for the purpose of selling, renting, or otherwise transferring the domain name 325 
registration to the Complainant who is the owner of the trademark or service mark or to a competitor of 
that Complainant, for valuable consideration in excess of Respondent’s documented out-of-pocket 
costs directly related to the domain name; or 
 
• No complaint was made. 330 
• As above, there can be no pecuniary motive with associations banned from trade/commerce with the general 

public. 
 
 
(ii.) Whether Respondent has registered the domain name in order to prevent 335 
the owner of the trademark or service mark from reflecting the mark in a corresponding domain name, 
provided that Respondent has engaged in a pattern of such conduct; or 
 
• The Complainants state “a misspelling” when a distinguishing word is used. 
• The Respondent chose very different names and, to not be confusing, used the ordinary Australian spelling of 340 

“sceptic”. 
• The Complainants on their website are very specific in their reasons for choosing the non-Australian 
spelling of “skeptic”.  They emphasise there that this is an intentional and distinguishing feature of their name. 

 
 345 
(iii.) Whether Respondent has registered the domain name primarily for the purpose of disrupting the 
business of a competitor; or 
(iv.) Whether by using the domain name, Respondent has intentionally attempted to attract, for 
commercial gain, Internet users to Respondent’s web site or other on-line location, by creating a 
likelihood of confusion with the Complainant’s mark as to the source, sponsorship, affiliation, or 350 
endorsement of Respondent’s web site or location or of a product or service on Respondent’s web site 
or location. 
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[commentary] 
 355 
(iii), (iv) The complainants are deeply concerned that the AVN has registered these domains to disrupt 
the activities of its adversaries the complainants, Australian Skeptics Inc and Australian Skeptics 
(Victorian Branch) Inc. 
 
• As stated above, neither of the Complainants are permitted to carry on the trade/commerce with the general 360 

public for a profit. Therefore, (c()iii) is irrelevant 
• Item (c)(iv) is similarly based on the misconception that the Respondent can undertake activities for the 

purpose of profit or commercial gain.  Hence it is also irrelevant 
 
• The Complainants assert they and the Respondent  are “adversaries”. Not only is this irrelevant under the 365 

UDRP principles based on trademark infringement, but they offer no proof of malice or hostile action by the 
Respondents, only assertions or statements by those supportive of their view.  

• As outlined above, the website content of the Respondent complies with the published definition of “skeptical”. 
• As outlined above, NSW Association Y0133609 and VIC Association A0026705U have no authority to grant 

others use of the term “skeptic” or “sceptic” in their name, website or activities. 370 
• We can only guess at the motivations leading to these unsubstantiated and unfounded claims.  
• On the face of it, this complaint is an abuse of process aimed at restricting the open expression of ideas, 

dissenting views and free speech. 
• NSW Association Y0133609 is apparently attempting to assert that they are the sole arbiters of all "sceptical" 

views in Australia. Interestingly, there is significant debate, argument, dissent and views on all manner of 375 
topics, even within the pages of their own magazine let alone within the broader community. 

• NSW Association Y0133609 appears to be intolerant of different viewpoints on other websites which is a grave 
concern. One has to wonder if this is nothing more than a blatant attempt at Internet censorship? 

 
[commentary] 380 
 
The complainants are concerned that the use of these contested domains will amount to an instance of 
the AVN ‘passing off’ itself as Australian Skeptics and will damage the goodwill that the complainants 
have been at pains to establish. 
 385 
• The Complainants have the means and knowledge to know that the proper place to deal with claims of 

“passing off” are in courts of law, either as a trademark infringement matter or under the Federal Trade 
Practices Act (TPA) now Competition and Consumer Act (CCA). 

• That they have chosen this forum for an action is perhaps an acknowledgement that they don’t believe their 
case has enough merit to be brought before a traditional court. 390 

• The Complainants are not new to litigation. They have threatened or undertaken many lawsuits over the 
decades, as individuals or as an association.  Had they anticipated success, the Complainants would surely 
have launched court action(s) in this matter. 

• The TPA/CCA specifically only applies to the carrying on of business, which was defined in 1997 [FCA 439] 
during a lawsuit directly supported by the ASSEF, the financing arm of NSW Association Y0133609, as 395 
follows: 
 

 “the word 'business' imports the notion of system, repetition and continuity”.   
 
This is not the case here. The Respondent  is not engaged in 'business'. This was the basis of rejecting all 14 400 
claims in the above lawsuit under the TPA (s52 “deceptive or misleading conduct”) related to 'business' while 2 
claims of copyright infringement were upheld. $2,500 was awarded for copyright infringement to one applicant, 
whilst court costs, said to be $500,000 or more, were awarded against the high-profile “skeptic”, Ian Plimer, twho 
initiated the case. ASSEF is on record as financially supporting Plimer by funding the costs of this action, as 
reported in the magazine of NSW Association Y0133609, “the Skeptic”. 405 
 
The aim of the current complaint appears to be an attempt to suppress the views and opinions of a new 
generation of "sceptics" (versus “skeptics” of 30 years ago). The new group is simply different in certain 
viewpoints from the self-styled and would-be “owners” of the term in question, the committee and Editor of NSW 
Association Y0133609. 410 
 
The complaint  by NSW Association Y0133609 and VIC Association A0026705U is based on the absurd false 
premise that they, and only they, are the arbiters of all correct "Sceptical" positions and statements. 
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 415 

Annex	  Attached	  (index)	  
 
 

1. Association Relationships 
 420 

a. From the website 
b. From the magazine 

 
2. Multiple usage of claimed term, “Australian Skeptics” 
 425 
3. Inconsistent and contradictory use of Claimed Term, “Australian Skeptics” 
 
 

"Respondent certifies that the information contained in this Response is to the best of Respondent's 
knowledge complete and accurate, that this Response is not being presented for any improper purpose, 430 
such as to harass, and that the assertions in this Response are warranted under these Rules and under 
applicable law, as it now exists or as it may be extended by a good-faith and reasonable argument." 

 
 

 435 
 
Signed: 
 

 
 440 
 
Meryl W Dorey, 
Australian Vaccination Network, Inc. 
Public Officer 


